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STATEMENT OF THE CASE.

"riiis is an action brought in the Circuit Court of the Unit-

ed States for the District of Idaho, by the United States against

The Basic Company, a corporation organized under tlie laws

of the State of New Jersey, and authorized to do business and

doing business within the State of Idaho, for the recovery of

$10,745/)/. the alleged value of certain logs and luml)er

alleged to have been unlawfully and wrongfully cut during the

year 1898 from the i)ul)lic tk)niain and converted by defendant

to it? own use.



The defendant in its answer denies the material allega-

tions of the complaint and justified the cutting under the Act

of Congress of July 3, 1878' authorizing citizens of Colorado,

Nevada and the Territories to fell an 1 remove timl)er on the

public domain for mining and domestic i)urposes. And that

the timber so alleged to have l)een unlawfully cut was cut from

said land for mining purposes, and that the land from which

the same was cut was mineral within tiie purview of the statute,

and further that the timber so cut was used upon adjacent lands

for mining purposes.

The case was tried by a jury and verdict returned in favor

of the defendant. It was proven at the trial by the plaintiff

that the timber was cut from public lands by certain contrac-

tors who furnished the same for the defendant in error for

the purpose of constructing its flumes and other works with

which to develop and work its placer claims near Centerville.

The lumber so furnished was cut from land a part of which

was unappropriated public land.

The defendant in its behalf produced the held notes of

survey of the lands in (juestion. showing that the return as

made by the Surveyor General was that the lands were mineral.

It is further shown that the lands were situated in the Boise

Basin, one of the best known placer mining districts in the

world. That they were immediately adjacent to the old placer

diggings which are being re-worked by the Basic Company.

That the land from which the timber was cut was, much of it,

the higher gravel bars along the creek, and that with proper
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appliances and proper methods of extraction, much gold could

be saved therefrom, and that the ground was good pay ground.

The defendant further proved by Orley Soucie that he had

lived in the Boise Basin for ten years and engaged in placer

mining. That part of the hunl>er was within one-fourth of a

mile of the ground that had actually been mined, and that he

would consider a j^ortion of the ground from which the timl)er

had been cut more valuable for mining than for any other pur-

pose, and that he was acquainted with the ground known as

the Van Winkle ground on which timber had been cut, in Sec-

tions 19 and 20, and that part of that ground had been located

by him as a placer claim, and that ipart of the tim])er had been

cut therefrom. Mr. Soucie testified that there was gravel to

be found there, and that in the Boise Basin the presence of

gravel indicates that the ground is placer mining ground. He

testified that his placer claim ran diagonally across what is

termed the Van Winkle homestead, and the location notice of

the Sugar Creek placer was introduced, defendant's Exhibit A.

Witness also testified that there were other mining claims in the

immediate vicinity of the \'an Winkle tract, and that there

were diggings just below the mouth of the gulch, and a sluice

had l>een set up for working the spring following, and that it

was within 250 feet of the Van \\'inkle place. He further

testified that he considered Sing Sing bar to be goo,i placer

mining ground, and on his cross-examination he testified that

he located the placer claim after the cutting had l)een done,

and that there was no location there to his knowleilge in '98.
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Witness also testified that he knew of a ledge eight feet

across within a quarter of a mile of the place where the cutting

had been done; that he had. had some of it assayed; that it

went a trace in silver; that the bciltom of the creek was 250

feet in width.

J. J. Egan testified that he had found gold on the Van

Winkle tract without digging holes, and that it was mineral

bearing ground; that there were evidences of quartz ledges all

through that country; that he did not think the land had any

value as agricultural land.

George Van Winkle, a witness for the defendant, testified

that he \\a.s born in Boise Basin and had placer mined all his

life, and that all the land there would, in his judgment, be

good placer mining ground, and that he knew work had been

done on the Sing Sing bar; that on his brother's homestead

there was some land which grew some wild grass. The re-

ceiver of the United States Land OfHce at Boise, on cross-

examination, testified that applications for patents on mining

claims were pending for part of the ground from which the

timber was cut. He testified that on Moore's Creek there were

probably one hundred or more mining claims, for all of which

applications for patent were pending or entry had been made;

that the claims belonging to the Basic Company were all

within townships on which the timber was cut.

Defendants also proved by E. J. Fitzhugh, who testified

that he was familiar with the ground around Centerville, that

there were several large ledges in the vicinity of the ground



from which the timl>er was cut, and which a prospector miglit

follow with a reasonable expectation of finding- ore.

The only evidence that the plaintiff introduced tending to

show that the land was not mineral land, was the evidence of

the Special Agent of the Interior Department, Mr. Meyendorff,

who testified that to the best of his knowledge the land was

non-mineral. He did not pretend to be a miner or qualified to

give an opinion.

ARGL'MKXT.

The errors assigned are to the instructions of the Court

in construing and interpreting the Act of June 3, 1878, Section

I of which Act is as follows

:

'^Bc it enacted by the Senate and House of Representa-

tives of the United States of Aitienca in Congress assembled,

That all citizens of the United Stages and other persons, bona

fide residents of the State of Colorado, or Nevada, or either

of the Territories of Xew Mexico, Arizona, Utah, Wyoming,

Dakota, Idaho or Montana, and all other mineral districts of

the United States, shall be, and are hereby. authi)ri7e«l and

permitted- to fell and remove, for building, agricultural, mining

or other domestic purposes, any tinil^r or other trees growing

or being on the public lands, said lands being minerrd. and not

subject to entry under existing laws of the United .States, ex-

cept for mineral entry, in either of said States. Territories, or

districts of which such citizens or persons may l)e at the titne



bona fide residents, subject to such rules and regulations a,s the

Secretary of the Interior may prescribe for the protection of the

timber and of the undergrowth growing upon such land,, and

for other purposes: Provided, the i)rovisions of this act shall

not extend to railroad corporations."

The main point to be decided, anci what counsel for plaintifif

in error terms, in his brief, "the most important question in this

case," is as to what lands are to be deemed mineral within

the meaning of the Act. Counsel for plaintiff in error con-

tends for a construction by which only lands which have l>een

located as actual mining claims shall be deemed mineral lands,

while defendant in error contends for an interpretation which

would extend that classification to all lands of a mineral char-

acter whether located as mining claims or not, those lands

which are adjacent to known mines and which are not valuable

for anything except the mineral which may be in them and the

timber wdiich is upon them. The Act of June 3. 1878, has not

been finally construed by cnir Courts.

Shortly after the passage of the Act, Secretary Teller, in

the case of Frank P. Hardin et al.. ist f.and Decision, 597, was

called upon to construe the intention of Congress in the pas-

sage of the Act. The Secretary, in his opinion says: "It has

"been alleged that the Act of June 3, 1878. does not ap]:)ly to

"persons cutting timber on the mineral lands for sale, and that

"to enable any person to have the benefit of that act, he must

"cut the timber for his personal use, and not for sale. Such

"a construction defeats the very incent of the act, which was
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"to allow the settler on the mineral lands to have the benefit of

"the timber thereon growing- for use within the territory or

"state where it grew. It cannot be supposed tliat Congress in-

"tended to say by that to the inhabitants of the mineral regions,

"that while they might go on the lands of the United States and

"cut timber for their own use, yet they could not employ others

"to cut timber for them, or purchase it of those who had cut

"and prepared it for use.

"Large and prosperous communities had settled on the

"mineral lands of the l nited States by and with the consent of

"Congress. Statutes had been passed declaring such occupa-

"tion lawful, and iirovi-sitms were made for securing title to

"mines that should be discovered and imi)roved on such lands.

"Yet no provisions had l^een matle by which title could be made

"to the timber growing on such land until a mine had been dis-

"covered thereon. To have restricted the inhabitants to the

"use of such timber as should be found on the mineral claims

"alone would have been folly, for in many instances, the min-

"eral claims are destitute of timber. Whole nnning districts

"are fre(|ucntly compelled to procure their supply outside of

"their districts, either because the timber in such districts had

"been cut off and used, or because the district was without tini-

"ber when first settled. The area of territory occu])ied by

"actually located mineral claims is (.nlirely too small to supply

"the communities w ith timber from such claims alone; and so

"it became a necessity to appropriate the timber on govern-
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'ment lands, in the absence of law authorizing the purchase

'of either the timber or the land on which it grew. From the

'first settlement of the mineral regions to 1878, such had been

'the custom of miners in all the mineral regions. Cities and

'towns with churches and sch(X)l houses had been built with

'the timber so taken from the public lands. Appeals had been

'made to Congress from time to time to provide by law for

'securing the title to the timber on the mineral lands. Con-

'gress, with the wise policy of keeping the mineral lands of

'the United States open to further exploration and occupa-

'tion, had declined to pass any law by which the timber on

'such lands could be monopolized by speculators and capital-

'ists. Woodchoppers and lumbermen had, from the first set-

'tlement of the mineral regions, cat from the mineral lands

'wood, mining timbers, lumber for building and sold the same

'to those who could not or did not wish to cut such timber

'for their own use. It was practically imix)ssible for the mill

'men, the miners and other inhabitants of the country to go

'out and fell the trees that were to be used to build their mills,

'timber their mines, or supply their tamilies with fuel. About

'the time of the passage of the Act of 1878, it was alleged that

'such cutting was in violation of law, and ought not to be al-

'lowed. To have prevented such cutting- would have com-

'pelled the abandonment of nearly, if not quite, all the min-

'eral regions of the states and territorites named in the Act.

'The Act was passed to establish by positi\^e enactment a right

'claimed and exercised without interference on the part of the
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"government for a period of about thirty years, and the con-

"struction heretofore given to it by this department has de-

"feated the ptirpose of the Act, and has not been of advantage

"either to the government or the people residing on such min-

"eral lands. In most of the regions included in the Act re-

"ferred to, the timber is of little value for use outside of the

"neighborhood in which it grows. Comparatively a small

"amount of it would bear transportation out of the state or ter-

"ritory, and it cannot be used more advantageously to the peo~

"pie and the government than in the production of the precious

"metals. If the tim1)er is cut having reference to the rules es-

"tabUshed by the Dei)artment as to size. etc.. no complaint

"ought to be made. It had been suggested that the use of

"wood in quartz mills and reduction works in the mineral re-

"gions is not a use for mining purposes. I do not think there

"is anything in that suggestion. Quartz mills and reduction

"works are indispensable to a mining community, and such use

"is clearly within the provisions of the law. and the consumer

"as fully ])rotected by it as if he consumed it in his dwelling.

"You will, therefore, instruct the special agents now in the

"states and territories named in the Act of June 3, 1878. to

"conform' to the stiggestions herein. The great object of the

"governmental su])ervision of the cutting of the timber in those

"states and territories ought not to be to com])el payment for

"timber so cut, but to prevent unnecessary waste, the cutting of

"the small trees under the size j)rescribed by the Dei)artment.

"and to |)revent waste by fires and other means."
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This interpretation, given to the law by the Secretary, is

reasonable. As he holds, it was the intention of Congress to

give to the miners the use of the timber upon the lands which

were adjacent to their mining claims, and which had no value

as agricultural lands, for domestic and mining purposes. The

intention of the Act was to encourage the mining industry.

Prior thereto there was no legal method by which the miner

could secure the timber which was necessary to the develop-

ment of his property. The only methods by which title could

be secured to the public lands at that time were under the

j)reemption laws, the homestead laws, and the desert land law.

It was the intention of Congress by the passage of the

timber and stone law, which was after the Act of June 3, 1878,

and by the enactment of this law allowing the felling of the

timber upon mineral lands without acquiring title to the lands,

to protect and reserve .the mineral lands for ex])loration and

purchase by those who found therein actual mineral deposits.

How wise the action of Congress in this regard was. is shown

by the record of the very case at bar, we have the evidence

of Orley Soucie, one of the witnesses for defendant. On page

49 of the Transcript, he testifies that he located the ground

from which the timber we are being sued for was cut a year

after the cutting.

Congress intended that the act fhould have some force and

effect and passed it for the purpose of encouraging mining in

the Western States and Territories. To restrict it, as plain-
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tiff in error contend that it shall l)e restricted, solely to the

lands which are located as mineral lands would destroy the

very purpose of the act.

It was passed for the purpose of making legal a custom

ivhich was universal in the mining states, that is the removal

of the timber from the adjacent public domain for the neces-

sary purpose of developing the mines, and for domestic use.

Secretary Teller says, in the case abo\-e cited, the act was

passed to establish by positive enactment, a right chimed, and

exercised without interference on the part of the government

for a period of alxnit thirty years, and the construction hereto-

fore given to it by the Department had defeated the purpose of

the act and had not been of advantage either to the govern-

ment or to the people residing on said mineral lands. This

decision of Secretary Teller, in 1882, has never been reversed.

For twenty years the government has recognized it as control-

ling; has recognized the cutting upon the lands which are ad-

jacent to the mining claims, which have the character of min-

eral lands, and which are rocky, rugged and hilly, as leg^l.

Does not the long acfpiiescence of the gcnernment in this

reasonable and l>eneficial construction of the law lend force to

the position of defendant in error? r)Ut we have not alone the

decisions of the Land Department.

Tn the case of the United States vs. Edwards. 38 Fed.,

812, the United States District Court for the District of Colo-

rado placerl a similar construction ujion the intention of Con-
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gress in permitting the cutting of umber upon mineral lands.

That was a case to recover the value of timber taken from

public lands and the defendartt justified under the Act of June

3, 1878.

In the decision Judge Hallett says : ''In the statement

it appears that the land is of a broken and rocky surface, cut

up by ledges and ravines and that every indication is of its

being mineral ground. In the plat of the government sur-

vey it was returned as mineral land. No mines have l^een

found or located on any of the sub-divisions from which the

timber was taken, but valuable mines have been opened up in

the same township and within a few miles of that place."

"The lands appear to ])e high and rocky mountains, unfit

for cultivation or pasturage. Although no mmes have been

found in them they are of a character to contain mines and may

hereafter prove to be valuable for mining purposes."

The statement of facts is very similar to the facts in the

case at bar. Here, however, mines have actually been found

in the same sub-division from which the timber was cut and

the very land from which the timl)er was cut has since been

located as placer mining claims and is a part of a mining prop-

erty which the defendant company is developing by an ex-

pensive system of dredges and elevators.

It was clearly proven at the trial that the land is unfit

for agricultural purposes, that no crops are raised in the vicin-

ity thereof and that nothing but a little wild grass grows
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upon tlie lands adjacent. The return of the government sur-

veyor show that the lands are mineral in character.

Further in the decision of the case cited, Judge Hallett

says, "but it is not altogether a question of finding valuable

ore or minerals in the ground from which the tim])er is taken;

the Act of Congress is not limited to land which is or may be

actually occupied for mining purposes. After location the tim-

ber on a mining claim belongs to the claimant and it cannot

be supposed that the government intended to give it to another.

Furthermore the grant is to timl>er on land subject to mineral

entry and not subject for mining purposes as distinguished

fro msuch as have been taken in that way. Without attempt-

ing to describe mineral lands in a way which may be sufficient

for any case arising under the Act of 1878. it seems clear that

the lands mentioned in the complaint and in the statement of

facts are of that character. They are in a mountain r'^gion

in a vicinity of valuable mines and have some indicati_iis of

valuable metals in them. They are unfit for cultivation and

pasturage and are not subject to entry under the preemption

or other laws relating to agricultural lands."

The I'nited .States Circuit Cnnrt for the District of Ne-

vada in the 40th Fed., page 415, in the case of the Ignited

States vs. RicluiK^nd Mining Company, in a similar suit to

the one at bar. held that the land /;/ fhr 't-iciiiily of kno7vn mines

and which had a gcucral character of )m'iicral land a)id tcvj.? tin-

fit for agricnifural fyitrf^oscs, was mineral land within the mean-

ing of the .\ct of June 3, 1878. And the Court there held,



14

"that the test of the Land Department as to whether a timber

or mineral entry should be allowed, tc-wit : which is the land

most valuable for, its timl^er, -or known mines, does not apply

in a case like the one before us. But as to the'large tract of

land, extending as this mineral range does for hundreds of

miles, it has no application, for the land has no value for its

wood or anything else, until the discovery and location of

mines, creates and gives a value to the wood. It will not be

contended that the statute was limited to the use of wood or

timber growing upon known mining claims. Such a con-

struction would wholly defeat the object of the statute since

such timber and wood belongs to the owner of the claim."

If it were not for the mining claims adjacent to the tim-

ber in the Boise Basin that timber would have no value. It is

far from market; far from the railroad and the greatest value

that it could possibly have and the greatest benefit w^hich it

could have for the government, would be in the development of

the mining resources in the Boise Basin and the production of

the precious metals.

If the position of plaintiff in error is correct, then not until

the Act of August 4tli, 1892, extending the stone and timber

Act to all public lands states, including Idaho, was it possible

under the law to secure timber for mining and domestic or other

purposes in Idaho, except it be upon located mining claims or

upon agricultural land. Until that time timber standing upon

rocky and rugged and hilly land, which had not been located

as mining claitns, could not be taken for any purpose, even
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though the same be surveyed, and however much it miglit be

needed in the development of the adjacent lands. We do not

believe that the Court will place such a construction upon the

law. Under the construction, however, as placed upon this

Act by the Land Office and by the Courts of the United States,

the timber might be taken from such land and the land reserved

for exploration and purchase under the mining laws. Coun-

sel for plaintiff in error seeks to have the same definition apply

to mineral land under this act, which is placed upon the term in

the contest between a mining claimant and an agricultural

claimant and refers to a clause or extract from the case of

Dughi vs. Harkins, Second Land Decisions, 721. and the cases

in w^hich the same is cited in the Supreme Court of the United

States and elsewhere. The case of Dughi vs. Harkins was

decided by Secretary Teller, from whose decision of the Hardin

case a citation has already been made. It was not the inten-

tion of Secretary Teller to overrule his decision in tlie Hardin

case by this decision in Dughi vs. Harkins. for this involved

the (juestion of whether certain lands were to be considered

mineral lands in a contest between a mineral claimant and an

agricultural claimant, and the rule which would Ik.' applicable

there could in no wise be applicable here.

Tn defining mineral lands the Circuit Court did not at-

tempt to disregard or to criticise the definition of that term as

given by the Supreme Court of the United States in the case

of Defifeback vs. Hawke. but sought only to set forth the in-
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tention of Congress in permitting the cutting of timber on

lands which were mineral under the Act of June 3, 1878.

Of course, the return of the surveyor general that the land

upon which this timber was situated was mineral land, is only

prima facie evidence of that fact and might be rebutted, but a

careful reading of the evidence will show that the same was

not rebutted. Plaintiff in error did not seek to prove that the

land was not mineral land and rested its case alone upon the

fact that it had not been located as mining claims. Defendant

in error proved that the return of the surveyor general was

correct, thus adding to the prima facie evidence the actual

proof of the mineral character. It was proven that the land

was valuable placer land, that much of it has been taken up as

placer mining claims since the cutting, that the country is in-

terspersed with ledges which a prospector might follow with

reasonable expectation of finding ore. The timber which

stood upon that land has been used in the development of the

same and in the development of contiguous land. The title to

that land still stands in the government of the United States

and it is subject to exploration and to location.

It has always been the express intention 01 Congress that

lands of this character shall not be taken in any other w^ay than

under the mineral laws. Al! the evidence tends to show that

there is a deposit of placer gold within the land in question

and the only reason that any of the witnesses give for its not

being valuable is that they have not the means at hand to work
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it. No person could have made the non-mineral affidavit

which would be required to enter the land under the home-

stead or stone and timber acts, when it is a matter of common

knowledge that the land does contam deposits of gold bearing

gravel and that with proper appliances the same can be made

to pay.

Simply because it could not be made to pay by primitive

methods of extraction is not sufticient to impress it with the

character of non-mineral land. If any claimant had sought to

enter the land under either the stone and timber or homestead

laws the presumption that the report of the surveyor general

is correct could have been overcome by proof. Until it is over-

come by proof it is taken to l)e true. T'laintiff in error has not

overcome ihe ])resumption.

In the Ijriel of plaintiff in error the fear is expressed that

a construction, such as is given by the instructions of the Court

in this case, would throw open the public timber lands of the

Western section of the United States to despoilation. Such a

fear is groundless. A- jury would always be willing to protect

the public lands against despoilation, but where a miner or a

mining company has taken or purchased only such timber as

is necessary for its own use frinn land which is so clearly

mineral land, it is not reasonable to suppose that a jury will

ever return a verdict in favor of the ii'overnment. The law
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was passed far the piirpcjse of encouraging tlie mining in-

dustry.

Where good faith is so clearly proven, as in this case, a

verdict for the government could not be expected. The gov-

ernment is not the loser and in a case where bad faith is shown

in the cutting of timber on the public domain the government

will be protected by its citizens.

An analysis of the decisions cired by counsel for plaintiff

in error is unnecessary. They are all upon the same question

of conflict between mineral and agricultural claimants. The

error assigned by plaintiff in error, namely,- that the Court

should have instructed the jury to find for the plaintiff, at

least for the stumpage value of the timl>er, we believe is not

well taken. Counsel for plaintiff in error states that the bur-

den of proof is upon the plaintiff to establish the cutting and

removal of the timber and its sale, delivery, and conversion

by the defendant, and that it did establish that fact; that the

burden of the proof was upon the defendant to establish the

right of the parties cutting said timber, to cut and dispose of it

to the defendant. Defendant justified under the Act of June

3, 1878, and it was not claimed by the complaint of plaintiff

in error, nor was it ever attempted to be proved, that defend-

ant in error did not comply with every proper rule and regula-

tion of the Secretary of the Interior. Indeed the plaintiff in

error contended that the case did not come within the Act of
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June 3, 1878, and for that reason the suit was brought. As

it was not charged that defendant had not complied with the

rules, and as the plaintiff rested its case only on the ground

that the defendant had no right whatever to cut the timber,

we believe the assignment of error is not well taken.

In one assignment of error plaintiff complains because

the Court did not so instruct the jury that they would find

the cutting was unlawful in itself and not within the provisions

of the act a1x)ve mentioned; and in the next assignment of

error they complain because the Court did not instruct the

jury to find for the plaintiff for the reason that defendant did

not comply with the act which plaintiff claims is not applica-

ble to the case at bar.

It should be borne in mind that tiie defendant purchased

the lunil>er in question in the open market; that no attempt was

made, or intention existent, to defraud the government. That

the cutting and use of the lumber was m the midst of an active

mining camp, and the use for mining purposes.

The clause in the Act of Congress respecting the rules

that may be made by the Secretary of the Interior, "for other

purposes," is ineffectual and void for my pur[K>se. The Sec-

retary is authorized to make rules and regulations "for the pro-

tection of the timber and the undergrowth growing ui)on such

lands." He has undertaken to make rules covering a great

many other things, but they are without authority. The right
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of a citizen to cut the timber whicii is conferred by the Act of

Congress cannot be taken away by the Secretary, The inten-

tion of Congress in authorizing the Secretary to make rules,

was to enable him to provide for the clearing up of lands from

which the timber was cut in sucli a manner as to leave the

land in good condition and to avoid forest fires, resulting from

leaving the slashings upon the ground uncared lor.

The w^ords, "protection of the timber," do not apply to the

timber cut under the provisions of the statute, but to the tim-

ber remaining on the ground. There was no rule in force

at the time of the cutting of this liniber, which is shown to

have been violated by the defendants or by any person from

whom they purchased the timber, nor is there any allegation

in the complaint that such rules either existed or were vio-

lated.

Upon the record of this case the Court did not err in its

construction of the Act of Congress, or the rights and duties

of the parties. It would have been a vain thing for Congress

to provide that parties might cut tini])er on located mining

claims of other people; Congress could not do r;o. It would

be equally vain to provide that a man might cut timber on his

own claimj he needed no authority from Congress to do that.

If the act is to be interpreted as applying only to located min-

ing claims, then it was a vain act and conferred no rights

whatever. The presumption is that when a man has discov-

ered mineral in paying quantities that he will locate the ground
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as a mining claim. It is evident from these suggestions that

the Act of Congress can only be effective as to lands ot a min-

eral character, not located or claimed, such as that from which

the timber in controversy in this a.tivn' was cut.

Respectfully submitted,

VV B. HFYBURN.

Attoniey for Prfrudiini in Error.


